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See Local Rule 36(c).



PER CURI AM

Robert T. Wi dow appeal s the order of the district court
adopting the recommendati on of the magi strate judge and di sm ssi ng
his suit filed under 42 U.S.C. § 1983 (2000). The magi strate judge
found t hat Wi dow had three or nore actions or appeal s di sm ssed as
frivolous, malicious, or for failure to state a claim under 28

U S C 8 1915(g) (2000). However, one of these, Widowyv. Richland

County Detention Center, No. 0:00-cv-2816 (D.S.C., My 25, 2001),
was termnated by a grant of summary judgnent to the defendants,
and t hus shoul d not have been counted as a “stri ke” agai nst Wi dow.
See 28 U.S.C. §8 1915(g) (2000) (providing that a prisoner my not
proceed w thout prepaynment of fees if, on three or nore prior
occasions, he brought an action in federal court that was
“di smssed on the grounds that it is frivolous, nmalicious, or fails
to state a clai mupon which relief may be granted”). Subtracting
this case, Weidow has only two strikes against him W therefore
conclude that the district court erred in adopting the magistrate
j udge’ s recomendati on.

W vacate the district court’s order and remand for
further proceedings. W express no opinion on the nerits of
Weidow s clains. W dispense with oral argunment because the facts
and |l egal contentions are adequately presented in the nmaterials
before the court and argunment woul d not aid the deci sional process.

VACATED AND REMANDED




